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Thi s  c a s e  or i gi na t e d a s  a n a c t i on t o  r e c ove r  da ma ge s  f or

pe r s ona l  i nj ur i e s  a l l e ge dl y s uf f e r e d i n  a  mot or  ve hi c l e  a c c i de nt .

The  a c c i de nt  oc c ur r e d on Se pt e mbe r  23,  1990.   The  pl a i nt i f f s  f i l e d

t he i r  or i gi na l  a c t i on on Se pt e mbe r  20,  1991.   A vol unt a r y non- s ui t

wa s  t a ke n Apr i l  6,  1993.   Pl a i nt i f f s  r e f i l e d t he i r  c ompl a i nt  on

Fe br ua r y 25,  1994,  wi t hi n t he  t i me  a l l owe d by t he  " Te nne s s e e  Sa vi ng

St a t ut e , "  T. C. A.  §28- 1- 105( a ) .   A vol unt a r y non- s ui t  wa s  t a ke n on

t he  s e c ond c ompl a i n t  by or de r  e nt e r e d on Se pt e mbe r  27,  1995.   A

t hi r d c ompl a i nt  wa s  f i l e d i n  Apr i l  1996.   The  pl a i nt i f f s  move d f or

a  de f a ul t  j udgme nt .   The  de f e nda nt s  r e s ponde d wi t h a  mot i on f or

s umma r y j udgme nt  a s s e r t i ng t ha t  t he  s t a t ut e  of  l i mi t a t i ons  ha d r un

a nd t ha t  t he y we r e  e nt i t l e d t o  j udgme nt  a s  a  ma t t e r  of  l a w.

Pl a i nt i f f s '  mot i on f or  a  de f a ul t  j udgme nt  wa s  ove r r ul e d.

De f e nda nt s '  mot i on f or  s umma r y j udgme nt  wa s  s us t a i ne d.   We  a f f i r m

t he  j udgme nt  of  t he  t r i a l  c our t .

The  pl a i nt i f f s  c ompl a i n t ha t  t he  t r i a l  c our t  e r r e d i n  gr a nt i ng

t he  de f e nda nt s '  mot i on f or  s umma r y j udgme nt  a nd de nyi ng t he

pl a i nt i f f ' s  mot i on f or  s umma r y j udgme nt .   The y a l s o c ompl a i n t ha t

t he  t r i a l  c our t  e r r e d i n  i nt e r pr e t i ng " The  Sa vi ng St a t ut e , "  T. C. A.

§ 28- 1- 105.   We  r e s pe c t f ul l y  di s a gr e e .



1Th i s  g e n e r a l  r u l e  i s  s u b j e c t  t o  o n e  e x c e p t i o n .   I f  a  s e c o n d  o r  s u b s e q u e n t

s u i t  i s  f i l e d  wi t h i n  t h e  o r i g i n a l  p e r i o d  o f  l i mi t a t i o n s ,  a  p a r t y  h a s  o ne  y e a r  u n d e r

t h e  s a v i n g  s t a t u t e  t o  r e f i l e  f r o m t h e  d a t e  o f  d i s mi s s a l  o f  t h e  l a s t  s u i t  f i l e d

wi t h i n  t h e  a p p l i c a b l e  s t a t u t e  o f  l i mi t a t i o n s .
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I t  i s  we l l - s e t t l e d t ha t  a l l  s ubs e que nt  s ui t s  f i l e d a f t e r  t he

f i r s t  s ui t  i s  di s mi s s e d f or  a ny r e a s on not  c onc l udi ng t he  pl a i n-

t i f f ' s  c a us e  of  a c t i on mus t  be  br ought  wi t hi n  one  ye a r  f r om t he

f i r s t  di s mi s s a l . 1  

The  Te nne s s e e  s a vi ng s t a t ut e ,  f or me r l y T. C. A.  Se c .
28- 106,  now T. C. A.  Se c .  28- 1- 105,  ha s  be e n c ons i de r e d
s e ve r a l  t i me s  by our  c our t s .  I t  ha s  l ong be e n he l d t ha t
a f t e r  t he  t a ki ng of  a ny nons ui t  t o  t he  or i gi na l  a c t i on,
a ny a ddi t i ona l  s u i t s  woul d ha ve  t o  be  f i l e d wi t hi n one
ye a r  of  t he  f i r s t  nons ui t  t o  be  wi t hi n t he  pur vi e w of
T. C. A.  Se c .  28- 1- 105.  Se e ,  Re e d v.  Ci nc i nna t i ,  N. O.  &
T. P.  Ra i l r oa d Co. ,  136 Te nn.  499,  190 S. W.  458  ( 1916) .
Whi l e  ma ny of  t he  c a s e s  de a l  wi t h c ons e c ut i ve  vol unt a r y
nons ui t s ,  i t  i s  c l e a r  f r om t he  wor di ng of  t he  s t a t ut e
t ha t  i t s  s c ope  i s  br oa de r  t ha n t ha t .  T. C. A.  Se c .  28- 1- 105
[ now 28- 1- 105( a ) ]  r e a ds  a s  f ol l ows :

28- 1- 105.  Ne w ac t i on af t e r  adve r s e  de c i s i on.
- -  I f  t he  a c t i on i s  c omme nc e d wi t hi n t he  t i me
l i mi t e d by a  r ul e  or  s t a t ut e  of  l i mi t a t i on,  but  t he
j udgme nt  or  de c r e e  i s  r e nde r e d a ga i ns t  t he  pl a i n-
t i f f  upon a ny gr ound not  c onc l udi ng hi s  r i ght  of
a c t i on,  or  whe r e  t he  j udgme nt  or  de c r e e  i s  r e nde r e d
i n f a vor  of  t he  pl a i nt i f f ,  a nd i s  a r r e s t e d,  or
r e ve r s e d on a ppe a l ,  t he  pl a i nt i f f ,  o r  hi s  r e pr e s e n-
t a t i ve s  a nd pr i vi e s ,  a s  t he  c a s e  ma y be ,  ma y,  f r om
t i me  t o t i me ,  c omme nc e  a  ne w a c t i on wi t hi n one  ( 1)
ye a r  a f t e r  t he  r e ve r s a l  or  a r r e s t .

 
The  f ul l  me a ni ng a nd i nt e nt  of  t hi s  s t a t ut e  wa s

s pe l l e d out  by J us t i c e  Hol me s  of  our  Supr e me  Cour t  i n  t he
c a s e  of  Ba l s i nge r  v .  Ga s s ,  214 Te nn.  343,  379 S. W. 2d 800,
805 ( 1964) ,  whe n he  s a i d:

 



2The motions for default judgment and for summary judgment were heard at the
same time.
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Unde r  T. C. A.  Se c .  28- 106,  a l l  a c t i ons  whi c h ma y be
br ought  by vi r t ue  of  t ha t  s t a t ut e  mus t  be  br ought
wi t hi n one  ye a r  a f t e r  t he  i nc onc l us i ve  di s mi s s a l  of
a n a c t i on br ought  wi t hi n t he  pe r i od of  t he  a ppl i c a -
bl e  s t a t ut e  of  l i mi t a t i ons . . . .  ( e mpha s i s  s uppl i e d)

 
I n ot he r  wor ds ,  i t  ma ke s  no di f f e r e nc e  whe t he r  t he
i ni t i a l  i nc onc l us i ve  di s mi s s a l  or  di s mi s s a l  not  on t he
me r i t s  wa s  a  vol unt a r y nons ui t  or  a  di s mi s s a l  wi t hout
pr e j udi c e  f or  wa nt  of  pr os e c ut i on.  

Pa yne  v.  Ma t t he ws ,  633 S. W. 2d 494 ( Te nn.  App.  1982)  a t  pa ge s  495
a nd 496.

The r e f or e ,  i n  t hi s  c a s e ,  t he  f a i l ur e  t o br i ng t he  t hi r d a c t i on

wi t hi n one  ye a r  f r om t he  or i gi na l  di s mi s s a l  r e s ul t s  i n  t hi s  c a s e

be i ng t i me  ba r r e d.

We  wi l l  ne xt  l ook t o  t he  pr opr i e t y of  t he  t r i a l  c our t ' s  a c t i on

i n r e f us i ng t o  gr a nt  a  mot i on f or  de f a ul t  j udgme nt .   We  f i r s t  not e

t ha t  t he  de f e nda nt s '  mot i on f or  s umma r y j udgme nt  wa s  f i l e d be f or e

t he  he a r i ng on t he  mot i on f or  de f a ul t  j udgme nt . 2

Rul e  55. 01,  Rul e s  of  Te nne s s e e  Pr oc e dur e ,  pr ovi de s  t ha t  whe n

a  pa r t y  a ga i ns t  whom a  j udgme nt  f or  a f f i r ma t i ve  r e l i e f  i s  s ought ,

" h a s  f a i l e d t o pl e a d or  ot he r wi s e  de f e nd a s  pr ovi de d by t he s e  r ul e s

. . .  j udgme nt  by de f a ul t  ma y be  e nt e r e d. . .  . "  ( Empha s i s  a dde d) .

Rul e  12. 01 pr ovi de s  t ha t  " a  de f e nda nt  s ha l l  s e r ve  a n a ns we r  wi t hi n
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t hi r t y  ( 30)  da ys  a f t e r  t he  s e r vi c e  of  a  s ummons  or  c ompl a i nt  upon

hi m,  e xc e pt  whe r e  ot he r wi s e  pr ovi de d i n  t he s e  r ul e s  . . .  . "   We  f i nd

a nd hol d t ha t  a  Mot i on f or  Summa r y J udgme nt  f i l e d i n  a c c or da nc e

wi t h Rul e  56,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  i s  a  s uf f i c i e nt

pl e a di ng t o  pr e c l ude  a  de f a ul t  j udgme nt .   Pl a i nt i f f s  f ur t he r  a r gue

t ha t  a  mot i on f or  s umma r y j udgme nt  i s  not  a  pr ope r  pl e a di ng t o

pr e s e nt  t he  de f e ns e  of  t he  s t a t ut e  of  l i mi t a t i ons .  We  r e s pe c t f ul l y

di s a gr e e .   I n  s uppor t  of  t he i r  a r gume nt ,  pl a i nt i f f s  r e l y  on Us r e y

v.  Le wi s ,  553 S. W. 2d 612 ( Te nn.  App.  1977)  a nd Thomps on v.  Bowl i ng,

765 S. W. 2d 743 ( Te nn.  App.  1987) .   We  f i nd t he s e  c a s e s  t o  be

i na ppos i t e .  " Ge ne r a l l y  s pe a ki ng,  a  de f e nda nt  movi ng f or  s umma r y

j udgme nt  ma y a va i l  i t s e l f  of  one  of  t wo a ve nue s :  i t  ma y ne ga t e  a n

e s s e nt i a l  e l e me nt  of  t he  nonmovi ng pa r t y ' s  c l a i m,  or  i t  ma y

e s t a bl i s h  a n  a f f i r ma t i ve  de f e ns e ,  s uc h a s  t he  s t a t ut e  of  l i mi t a -

t i ons ,  t ha t  de f e a t s  t he  c l a i m. "   Al l i e d Sound,  I nc .  v .  Ne e l y,  909

S. W. 2d 815 ( Te nn.  App.  1995) .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  of  t hi s  a ppe a l  a r e  a s s e s s e d t o  t he  a ppe l l a nt  a nd t hi s  c a s e  i s

r e ma nde d t o  t he  t r i a l  c our t .

______________________________
                                   Don T.  Mc Mur r a y,  J udge
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CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge
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JUDGMENT

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Knox Count y a nd br i e f s  f i l e d  on  be ha l f  of  t he

r e s pe c t i ve  pa r t i e s .  Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of

t he  opi ni on t ha t  t he r e  wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n a l l  r e s pe c t s .

Cos t s  of  t hi s  a ppe a l  a r e  a s s e s s e d t o  t he  a ppe l l a nt  a nd t hi s  c a s e  i s

r e ma nde d t o  t he  t r i a l  c our t .
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